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and that wag equitably fectled by Mr. Smart,
an honelt Attorney of that place.  Tn what

mmanner it was fettled by him, I thallleave it
tamy Réaders to guels. . Dut the fubi=F oc-

cafioning no lietle mirth in the neighbour-

hood, a club of friends, who fat as judg:
and jury, defired e to perfonate Mr, Pou-
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| blefee, and to piead before them on” both
‘The folfowing, asfaras] .
which I en.

fides of the cafe,
can recolleft
lafped.
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, ‘were the
o

#lie  BLAVN'ELBE.
Bt

. % o
COUNSEL 7%
My Lo:d, and
am Counfely in: thts caale, for
Wiitebread, the Plaiatidff, - As mvy belef tates
tac cale, John Fenton, in the pariih of Bn-
field, Middlefex county, is the propsictor of
an orchard, lying and being in the forefaid
parill of Enfield, diefrait of which or:hasd
e lett for the tedm of oneyear to Benjamin
Blofom the Defendasnt, and the paitore he
referved for his own Gl The Plaint:f was
l'-hi;" owaer c:'if' 2 {ow and niné Plg‘:, which fow
ahd fline pigs belag o: :
thcir natpral cattorn, 1n quch of the scorns,
crab<apples, hipsyshaws and nu
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ubizlly to be toshd under the trecs and
hecoes of an encloled country, arrived at the

which inclofed the forefaid orchasd be-
longing to the forefaid Jon Fenton,  Inthe:
faid feuce, which confifted of-a quick-fet
hedge, the forefaid, nine -pigs fonud a'little
hole, oraperture, through which, in fearch
at food, they crept; and, potwithitandin

«ue {age admonitign of the cld fow thewr mo.
ther, whe pradently ramained on the public
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hizh-way, they thoaghtlels flray'd into the
orchard. Far had the pigs not waader’d,
ere they beheld a -windfzll of tempting. a;p-
ples, which a late florm had fattered thick
upon Johe Fedton's herbaze ¢ Of thefe ap-
fes, asit was natural for pigs 1o do. théy.
«:1d molt plentifully eat; il the Démadant
accidentaily araving, forthwitheharried them
from of the orchard, and fhar them gp in
the open pound.  The Defendgnt demand-
ING bfamages bevoud all reaten, and to which®
be had no mianndr of right, the Plaiatif re-
plied 5 Jhut on the redelivery of ‘the pigs into
the poffeflion of the Pl;ﬁintift”,l_%h-: {aid pips.
were found to be dead s ergo,. nae in thefame
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ant impounded.  The. Blﬁlmiﬁdemaa s the
“full valud of his pigs to be paid ¢6 him, and
hat for the fundry good Tteafons which we
mean to give.  Firit, 'my Lord, and Gentle-
inen of the Jury, it can no ways be proved

that the PlaintifF’s pigs were guilty of any

grefpafs on the Defendant’s. property.  ‘The:
clofe or erchard was the property of Mr.
John Fenton. The pigs made no unwar-
rantable entry on the Defepdant’s foil, by
¢ Breaking w15 Clofe”, nor did they do him
anydamage by ¢¢ treading d_n';w_n and bruifing
ec bis Herbdge”. Both thele are neceilary to
conftitute a trefpafs, and yet the fence and
the herbage were, neither of them, the pro-
_perty of the Defendant. Nor can he {ay
that the pigs ““fpoilt Ais tseeg:”,. {:uppmﬁ_ng
‘thern to be his property, which in reality
they were not; he could not I:»i,wfullj_.: cut
oae twiz of them; ’twas only the fraz of
them which he could difpofe of for that {ea-
fon. | will now afk him one plain queition :,
Did the -pigs climb the trees? or did they
‘break the branches, or did they break the
fruit —No; the pigs fonnd t't}e apples fc:Et-
cered, by the wind, on Mr. Fenton’s herb-
zze ; and whoever had been at the pains to
have gathered them, would, by his labour,
have acguired the property of them ;. having,
dsopt oft the trees, they were no longer the
Sru:t growing on thofe trees, ga,nar melrefnra_l
no longer the property of the Defenddnt.—
_ But fuppofing that the pigs had _c;{:-m_rgufteii
an act which the law did deem unjuftifiable,
i }rﬂ{ir Lordfhip and the Gentlemen of the
Jury will be pleal :
were pigs.of but eight weeks f}id ; they
" mot arrived at the age of poflible difcretion,
_and could not difcern between good and ?w‘l.
"Cheir etas infantia, OF, at the mol, their
@ias infuntia proximna ¢xempied them from

anifhment for any crime g mildepednor.—
Jad the old fow their mother entered the £
orchard, Mr. john Eenton (for e was the
man aeainft whom the ‘t;’ﬂiﬂl}&is, if any, was
committed,) might, with greater plea of
juftice, have impounded Aer ;——but no, fhe
ttood on the outfide of the fence, and grunt-
ed warning to the pigs to keep on the. un-

controvertible highway.

My Lord and Gentemen of the Jury, I
will be bold to fay, there-has beep Infinite
The Defendant Ben-
samin Blofiom is fulpeded to b= a believer of
r
known to have attended Divine Service at
excepting, now and
then, an Alderman-of Loadon; ilf?:w if:ldr'um
‘dowe find a Benjamin that is nota Fews.! e,

malice in this affair.
the Holy Catholic Faith; he was neve

any Chriftian church ;
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N G} in an old New:pai}g.;-r--a pa- f W&E:_fihtl , Ly came to

phabout forme depredations whdch

nan’s Bees had made in,a. Confec-
- T e o i
tiay ﬁ@fﬁcalfd to my mind an affair
that en’d fomei years apo at bnfield; |

Gentlemenof the j't:r'y'! Ik
William

Oat morning, as it was!

"condition in which they were byithe Delelid=

afed to confider, that thefe [
they were |
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| _I?h'ﬂl'ﬁ(){i to spork ; accordisply.
thefe nine poor pigs in “'*1 open poudd. ang .
that in a cold bleak night of the Gé:obif
mouth, when, by the ihoimen y of s
g Ml hia ¥ ;
tme'y enil ! —Wae therefore ble and Hie-
| will, as in yous-judzments fl
' ‘decree us thg.value of our forelal finci ot
and ogr tull cofts of fuit, 2185
by 0 e e s Wil T G
COUNSEL for the DE “ﬂNDE¢T~
My Lord and Geatiemen of the \ 'y
am Counfcl, in this caule, 1of Fenjamily &
fom the Defendant. The Plamiifi’s SO
having admitted that the nine Hlf:%}i}.c%
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' that tie faid Defendant was juttiacd in di-
'f&rf&.‘-&nmg the faid :pigs damage-feajan Lo '

broperty, as hath. alveady beea uate ! i1 the
brief. —We admit that the berliic . 0 the

W.Chﬂfd béiu:;_g_c-d. Lo jﬂ'ﬂ'ﬁ Fﬂm'
trees ﬂd th‘é-fﬁ};i: of thern contfiicurs
the weffure, wad Grere, for that Vear,
property of the Defendmt.  Coigr o
‘gjus afgne ad calum i 3 warim o
with regard 10 the Jords and ff:;:l it
veRtnze o affirm, with t2pacd 1o
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Wiichl the proprietor may havelett to aay
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. other man. The appics therefore belonged

to Benfamin Bioflom, though th: had
reached the clouds, or thelv root fthot down,

to hell, The Defendant aot haying relin-
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lay upon the ground, thd pigs had no manner
of right to convert them to their own ule, and |
todevour them as they did. Join Peaton,
indeed, might have pathered the apples;
becaufe, by damaging his herbage, they be.
came a nuifanec to him; or if they had
dropt over the wall, or fence, upon anctie

man’s gronnd, the proprietor thereof might
hive lawfully done the fame. - But the pios
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quithed his property in the appleg whe
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apples, even though they had found thiem on

the pubiic highway, ualeis the owner of them
had for ever remained unknown.--The Plain-
tiff feems ro iay great ftrefs on the :ufancy of
s pigs; but with how much reafon, 1 thall
“icave it to your Lord{hip and the Gentlemen:
of the Jury to jadge. It being heli that the
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ot fo muchomsalured by years and days as
by the Brelinquent’s underitanding, we can

{cionfnels of guilk, by precipitately rilaning
| away and endeavouring, to hide themfelves,
immediately npon the D&ﬁéhﬁan%-’iﬁ '
ance in the cloies fo

he As for the gidifow ftand-

ing onthaawatch with (W3 3 Vervs
gvigient reaion  formthat, . Zes GE L
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various forts and fizes, as your Lordfhip and.
the Gentiemen of the Jury well kngw; and
one hole might give an eafy admifiion to a
pig, that wouid be found, upon trial, to be
too fmall to let in a beaftly hog.—Now, the
hole, or aperture, in the fence which inclofed |
the Defendant’s fruit-trees, being but a fmall
one, the great fow (however willing) could
not poflibly follow her diminutive pigs.——in
regard to malice in this affair, 1 beleve, my

prove a good deal of that on the Plaintiff’s
fide.. The faid Plaintiff, Willlam White-
bread, is by trade a Baker, and as apples
are generally ufed in puddings and pies,
which diminith confiderably the confumption

Defendant’s apples, and to deftroy as many
laftly fays, that his pigs died by the" incle-
“mency of the weather. We fhall leave 1t to
the Gentlemen of the Jary.to determine
whether a pig could die by cold 1n amllfi'
O&ober night. Noj the truth of the cafe 1s
this: The apples were blown off the trees
before they were ripe; the apples were a
Jour fruit; the pigs did eat moft immode-
rately thereof; the pigs.confequently died of
the gripes. i J. H.
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belonging to William Whitebread, were q,
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tecied 10 the falt of eating ihe 1Xefen lant'>N
fruit, it only remains, .with us, to prove,

31-1-8 ¥3 ;

conld never haveacquired a propeity in the 8

capacity of doing 1ll, or contralling gatlgeis /|
prove that the forefaid pigs manifeited a con- 48

“appear- §

Lord and Gentlemen of the Jury, we can

of bread, it was therefore undoubtedly for the :'_
Plaintifi’s interefl to let loofe his pigs on the |

of them as he pofiibly could.~ The Plaintift §




